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[Abstract]

Review of Recent Two Supreme Court Cases
on Solid Waste Management Facility
- Supreme Court Decision 2017D07492 decided on
Nov.14,2017 & Supreme Court Decision 2017D09582
decided on Oct.31.2017 -

RHEE VIAN
Law School of Chungbuk National University

In 2017, Supreme Court of Korea made two very important decisions on
the hazardous waste acts. They are Supreme Court Decision 2017D07492
decided on Nov.14,2017 (“2017D07492”) and Supreme Court Decision
2017D09582 decided on Oct.31.2017(“2017D09582"). “2017D07492”
considered who would be qualified for “operators of hazardous waste
management facilities” and “2017D09582” is about whether person who
bought facilities’ properties, specifically lands through public auction would
succeed to “rights and duties of the operators.”

2017D07492 dealt with the joint punishment provisions between the
corporate body and its executive director. In addition, when it comes to
“operators of the facilities” who should be subject to liabilities of the
hazardous waste management acts, this paper studies the solid waste
management act of Michigan, U.S. to compare the decisions of Korea's
Supreme Court Decisions. The decision is considered to be reasonable, but
legislative enactments or new judicial decisions are required not to punish
low level employees under this joint punishment clause.

The main issue of 2017D09582 are whether or not transfer of solid waste
management facilities include public auctions. Supreme Court has defined
the transfer very limited to civil law, which could be possible only by
contract. Generally, auction is considered to dispose only property not
accompanying rights and duties. The sold waste management act of Korea
was amended as No. 103859 on July 23. 2010. This amendment makes it
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clear that a person purchasing only facilities through private or public
auctions are in succession to rights - duties of a former owner. The case
requires “interpretation in law”, which reconsider a definition of
“disposition” not in the civil law but administrative law. If the case had
focused on the not article 32 but article 24 and then it had noticed that the
article limited to business not property as subject matter of transfer, the
court might have held to be presumed innocence. The Court made it clear
that “definition of transfer” does not include public auction, thus holding to
be presumed innocence. By the way, the second clause of Article 33 public
was amended to regulate “public auction” but this was meant to make sure
that transfer of property of facilities shall accompany full sanction of
operation. Therefore, in my opinion, this decision might be unreasonable.
Article 32 could not be applied for transfer of property because the article
regulates transfer of business. The Court should consider not article 32 but
article 24.

F H of HPIE HrISA2AY mriSee 23t L, Sl
Key Words solid waste, solid waste management facility, solid waste management act,
operator, transfer, public auction




